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FILE: B-221661.2 DATE: May 5, J986 

.- MAWE- OF: Jones Ref+iaeration Service I 

OtOEST: 
# 

Protest that solicitation's quality 
control provisions impose unfair monetary 
deductions for unsatisfactory performance 
and that certain historical data contained 
in the solicitation is inaccurate is 
untimely where filed after bid opening. 

.. 
. .  2. Protest that change 0-f occupancy. 

maintenance on vacant housing cannot be 
performed in 1-1/2 days is denied where 
record indicates that change of occupancy 
maintenance services reasonably can be 
expected to be performed within this time 

. 

period, 1 * _ _  
3. _,protest against requirement for 2-hour 

/'service 'Call response time for "urgent" 
maintenanke jobs is denied where service 
call response time is consistent with 
agency's need to improve military family 
living conditions. Further, protest 
against requirement for 1-hour "emergency" 
maintenance service call-response time is 
denied where failure to provide emergency 
repairs will potentially increase the 
ult/mate / cost of repairs. 

- 

4. 'Protest that solicitation is defective 
because it does not include sufficient 

,information for bidders to determine the 
-costs, for materials for maintenance ser- 
vice calls is denied where solicitation 
limits the contractot@s liability for 
materials to $50 per item per job order 
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nd provides daily and monthly service 
call estimates as well as estimates for 
various types of repairs to enable bidders 
to calculate their costs. 

agency has understated number of service 
calls for military family housing mainte- 
nance is denied where agency reasonably 
determined that number of service calls 
would decrease from previous years because 
substantial improvements have been made to 
many housing units which should result in 
a decreased need for servicing. 

5. Protest by incumbent contractor that- 

6.  General Accounting Office does not review 
accuracy of wage rate determinations 
issued by Department of Labor in 
connection with the Service Contract Act. 

_- 7. Protest issue raised more than 10 working 
days after basis of protest should have 
been known is untimely. 

Jones Refrigeration Service (Jones) protests the terms 
of invktation for bids (IFB) No. F01600-86-BO009 issued by 
the Arir F,orce ' or military family housing maintenance 

'Annex, and Gunter Air Force Station in Montgomery, 
Alabama.9 

services at Ma $w ell Air Force Base, Maxwell Air Force Base 

We dismiss the protest in part and deny it in part. 

The IFB requires that bidders provide a fixed monthly 
price for the services and materials necessary for maintain- 
ing the housing units. The actual work to be performed 
under this contract is divided into several categories 

. including change of occupancy maintenance, service calls, 
management, recurring equipment maintenance and recurring 
facilities maintenance. In addition, the IFB specifies job 
response times for various types of service calls and for 
change of occupancy maintenance and penalties for failure to 
complete the work within the time required for these 
categories. 

~ ~ ~~ 9 In K-XI Construction, Inc., B-221661, Mar. 18, 1986, 86-1 
C.P;D. 1 -, we dismissed as untimely K-I1 Construction's 
protest that certain estimates contained in this 
solicitation were understated. 

. .  I .  . .  

e'-- - .  



- ,  

8-221661.2 

r . .  
.I incumbent contractor, p r o t e s t s  t h a t :  (1) t h e  

s ~ l i c i t a t - i o n ~ s  q u a l i t y  c o n t r o l  p r o v i s i o n s  impose u n f a i r  mon- 
e t a r y  d e d u c t i o n s  for f a i l u r e  to comple te  work  w i t h i n  t h e  
t i m e  r e q u i r e d :  ( 2 )  t h e  i n f o r m a t i o n  c o n c e r n i n g  rep lacement  o f  
door l o c k s  is inadequa te ;  ( 3 )  c e r t a i n  h i s to r i ca l  data con- 
t a i n e d  i n  t h e  s o l i c i t a t i o n  is incorrect; ( 4 )  t h e  solicita- 
t i o n  u n r e a s o n a b l y  r e q u i r e s  t h e  c o n t r a c t o r  to per form change 
o f  occupancy main tenance  i n  1-1/2 days ;  ( 5 )  c e r t a i n  s e r v i c e  
c a l l  r e s p o n s e  t i m e s  set  f o r t h  i n  t h e  s o l i c i t a t i o n  are  too 
short;  and ( 6 )  t h e  so l i c i t a t ion  improper ly  f a i l s  to  l i m i t  
t h e  contractor 's  l i a b i l i t y  f o r  materials where hous ing  
damage r e s u l t e d  from o c c u p a n t  abuse. 

Our B i d  Protest R e g u l a t i o n s ,  4 C.F.R. S 2 1 . 2 ( a ) ( l )  
(19851, r e q u i r e  tha t  p r o t e s t s  such  as  these based on 
a l l e g e d  so l i c i t a t ion  i m p r o p r i e t i e s  a p p a r e n t  i n  a solicita- 
t i o n  be f i l e d  ( w i t h  e i ther  t h e  c o n t r a c t i n g  agency or  t h i s  
o f f i c e )  p r i o r  t o  b i d  opening .  S i n c e  J o n e s  d i d  n o t  p r o t e s t  . 
i s s u e s  one t h r o u g h  three u n t i l  a f t e r  b id  open ing ,  t h e y  are 
un t ime ly  f i l e d  a n d  w i l l  n o t  be considered on t h e  merits. 
K-I1 C o n s t r u c t i o n ,  Inc . ,  8-221661, s u p r a .  

t h rough  s i x  t o  t h e  A i r  Force p r i o r  t o  b id  opening.  Our B i d  
Protest  R e g u l a t i o n s ,  4 C.F.R. S 2 1 . 2 ( a ) ( 3 ) ,  p r o v i d e  t h a t  
w h e r e , - a s  hBre , ,a  p r o t e s t  h a s  been t i m e l y  f i l e d  w i t h  t h e  
c o n t r a c t i n g  agency ,  any subsequen t  p r o t e s t  t o  t h i s  O f f i c e  
must be f i l e d  wibhin  10 working d a y s  a f t e r  t h e  p r o t e s t e r  
knew or s h o u l d  have known o f  i n i t i a l  a d v e r s e  agency action 
on  t h e  agency- l eve l  p r o t e s t .  Jones p r o t e s t e d  these i s s u e s  
to t h i s  O f f i c e  on  J a n u a r y  27, 1986, w i t h i n  10 working d a y s  
o f  i ts r e c e i p t  o f  t h e  A i r  Force's J a n u a r y  10 ,  1986,  d e n i a l  
o f  t h e  agency- l eve l  p r o t e s t .  T h e r e f o r e ,  w e  w i l l  c o n s i d e r  

-. 
However, Jones d i d  i n i t i a l l y  t i m e l y  p r o t e s t  issues f o u r  

' 

these bases o f  p r o t e s t  on t h e  merits. See P a c i f i c  Northwest  
B e l l  Telephone Co., 8-219782.2, J u l y  26, 1985, 85-2 C.P.D. 

- 
w 9-9. :/ 

J o n e s  p r o t e s t s  t h a t  change o f  occupancy m a i n t e n a n c e  on 
v a c a n t  u n i t s  c a n n o t  be a d e q u a t e l y  performed i n  1-1/2 days  as 
r e q u i r e d - b y  t h e  so l i c i t a t ion .  Jones p o i n t s  o u t  t h a t  change 
of occupancy ma in tenance  requires p a i n t i n g  and t h a t  t h e  
1-1/2 d a y s  allowed f o r  t h e s e  s e r v i c e s  is n o t  enough t i m e  for 
c e r t a i n  o i l  base p a i n t s  to d r y .  
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T h c A k  Force states that delays in completing the 
--.'a- 

chang&of;occupancy maintenance could result in the agency's 
not being able to meet its housing needs. The Air Force 
further explains that in response to this protest, it 
requested local paint stores to verify the drying times for' 
the paints specified for use in this procurement. The 
stores confirmed that the drying times for th8 paints 
specified are between 30 minutes and 8 hours. Based upon 
this information, the Air Force maintains that with proper 
staff and equipment, the contractor can use these paints and 
meet the 1-1/2 day requirement. 

The determination of the government's minimum needs and 
the best method of accommodating those needs are primarily 
the responsibility of contracting agencies, We have recog- 
nized that government procurement officials, since they are 
the ones most familiar with the conditions under which sup- 
plies, equipment or services-have been, used in the past and 
how they are to be used in the future, are generally in the i 
best position to know the government's actual needs. ConseS. -_ . . 
quently, we will not question an agency's determination of . *  1 
its actual needs unless there is a clear showing that the - 
determination has no reasonable basis. Cardion Electronics, ~ 

B-218566, Aug. 15, 1985, 85-2 C,P.D. \I 172; Ray Service 
Co., 64,Comp. Gen. 528 (19851, 85-1 C.P.D. 9 582, 

. 

- - - 

ierefi the\ ir Force determined that change of occupancy 
maintenance must t be performed expeditiously in order to meet 
the agency's military family housing needs. Jones does not 
question this requirement. Instead, Jones contends that the 
1-1/2 day time period allowed for change of occupancy 
maintenance is not enough time for freshly painted quarters 
to dry. The record shows that the Air Force, after verify- 
ing the drying times for the paints specified for use in 
this contract, determined Jones' contention to be incorrect 
and Jones has provided no evidence to show otherwise. 
Therefore; we cannot conclude this requirement to be unrea- 
sonable. Cardion Electronics, 8-218566, supra. 

Jones also contends that the 2-hour service call 
response time for maintenance jobs categorized as "urgent" 
jobs  in the solicitation is unnecessary because in prior 
contracts for housing maintenance services, the response 
time for urgent maintenance jobs was 8 hours.?/ Jones 

r 

- 2/ Examples of maintenance jobs categorized as urgent 
include roof leaks and plugged bathroom drains where there 
is only one bathroom in t h e  house. 
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maintaingt:'that- the additional cost to the government to 
meet th*;shorter -2-hour response time is wasteful. Also, 
Jones argues that certain maintenance jobs categorized as 
"emergency" maintenance jobs in the solicitation, which 
require a 1-hour service call response time, are not actual 
emergencies and, therefore, should not be so categorized. 
For instance, Jones believes that the solicitation improp- 
erly categorized a breakdown in air-conditioning equipment 
as an emergency maintenance job. 

. .  
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In response, the Air Force explains that adequate, 
well-maintained housing is an incentive in recruiting quali- 
fied personnel and while under prior contracts the response 
time for urgent jobs was 8 hours, the present solicitation 
requires a %-hour response time in support of the agency's 
effort to improve military family living conditions. 
Further, since procurement records indicate that in the past 
-the response time for most urgent service calls was only 2.8 
hours, the Air Force believes a 2-hour response time is not 
unreasonable. 

- 
Concernin5 Jones' challenge to the designation of , -  

emergency maintenance jobs, the Air Force explains that the 
determination whether to designate certain maintenance prob- 
lems as emergencies is based on factors such as occupant 
safety and the extent of damage to equipment where repairs- 
are- delayed + T h y  Air Force asserts that the shorter 1-hour 
service call response time is necessary since prompt ser- 
vicing will minimize equipment damage and save the 
government equipment replacement costs. 

determination of it minimum needs unless the determination 
is shown to be clearly unreasonable. 
64 Comp. Gen. 528, su ra. We find-that Jones has fafled to 

question. Jones has not demonstrated that the Air Force 
lacked a reasonable basis for requiring a service call 
response time of 2-hours for urgent jobs which the Air Force 
deems necessary in order to provide improved employee morale 
and enhance.the quality of living conditions on military 
bases. In our view, it is not unreasonable to assume that 
the faster service call response time will assist the Air 
Force in achieving this goal. Jones also has not rebutted 

As noted above, we will not question an agency's 

Ray Service Co., 

rebu.t the agency's + just fications for the requirements in 
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the-Air Force's explanation that the jobs designated by the 
Air Force as emergencies are the type of jobs which, if not 
performed on an emergency basis, will potentially increase 
the ultimate amount and cost of repairs. 

because it fails to limit the contractor's liability for 
materials where damage to quarters resulted from occupant 
abuse . 

Jones also complains that the solicitation is defective 
_. - 

. .  

The Air Force points out that under the terms of the 
solicitation, the contractor is required to pay for all 
materials up to $50 per item per job regardless of the rea- 
son for the service call. Therefore, the agency maintains 
that it is irrelevant whether damage resulted from occupant 
abuse or some other cause. In this regard, the Air Force 
also maintains that bidders should be able to calculate 
their costs for materials based upon the information pro- 
vided in the solicitation which includes daily and monthlyB a. 0 

service call estimates as well as estimates for various 
types of repairs such as appliance, air-conditioning.and ? - -  - 
heating system, and general maintenance repairs. 

Initially, we do not see how the failure to provide a 
ceiling on the contractor's liability for materials for 
occupant abuse service calls impacts its ability to intelli- 
gently bid. She Air Force has limited the contractor's lia- 
bility to $50 ber item per job order for all service calls 
regardless of the reason for the service call. In our view, 
therefore-, the key issue is whether the Air Force provided 
sufficient information to permit bidders to estimate the 
number of service calls in a given time period and type of 
repairs involved so that bidders can calculate manpower and 
material costs, 

- 

2. 

We have held that a procuring activity must give 
sufficient detail in the IF13 to enable bidders to compete 

. intelligently and on a relatively equal basis. Dynalectron 
C0rp.p 8-220518, Feb. 1 1 ,  1986, 65 Comp. Gen. - 
C.P.D. 1 151; DSP, Inc.! B-220062, Jan. 15, 1986, 86-1 
C.P.D. 1 . 4 3 .  Where estimates are provided in a solicita- 
tion,-there is no requirement that they be absolutely 
correct. Rather, they must be based on the best information 
available and present a reasonably accurate representation 

8 86-1 
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n t i c i p a t e d  needs.  DPS, Inc .  , 8-220062, 
t h e  p r o t e s t e r ' s  burden to e s t a b l i s h  t h a t  t h e  

a v a i l a b l e  or  d the rwise  d e f i c i e n t .  DPS, Inc . ,  B-220062, - 
s u p r a  . 

Here, w h i l e  w e  r e c o g n i z e  t h a t  there are some -: 
performance  u n c e r t a i n t i e s  i n  a c o n t r a c t  o f  t h i s  t y p e ,  w e  
canno t  s a y  t h a t  t h e  i n f o r m a t i o n  p rov ided  does n o t  g i v e  - 
bidders  a n  a d e q u a t e  bas i s  f o r  i n t e l l i g e n t l y  p r e p a r i n g  t h e i r  
bids.  The I F B  p r o v i d e s  s e r v i c e  c a l l  estimates on a d a i l y  
and monthly basis and f u r t h e r  breakdowns t h e  estimates by 
t y p e s  o f  r e p a i r  s u c h  a s  a p p l i a n c e  r e p a i r s .  Thus,  t h e  t y p e  
o f  i n f o r m a t i o n  p rov ided  i n  t h e  I F B  a p p e a r s  a d e q u a t e  f o r  
b idders  to  estimate the i r  labor  a n d  material costs. - See, 

s u p r a ,  w h i l e  J o n e s  d i s p u t e s  t h e  s e r v i c e  ca l l  estimates as  
u n d e r s t a t e d ,  t he  A i r  Force h a s  p rov ided  a logical  explana-  

-. t i o n  f o r  p r o j e c t e d  r e d u c t i o n  i n  s e r v i c e  cal ls .  The A i r  * 

Force s t a t e s  t h a t  d u r i n g  1984 and 1985, t h e  b u i l d i n g s  
s u b j e c t  t o  t h i s  c o n t r a c t  underwent e x t e n s i v e  improvements 
and r e n o v a t i o n s .  Because o f  t h e  e x t e n s i v e  work  done on - 
these b u i l d i n g ,  t h e  A i r  Force r e a s o n a b l y  concluded  t h a t  t h e  
number of s e r v i c e  c a l l s  would decrease. Based upon t h i s ,  w e  
c a n n o t  sav t h a t  t h e  so l i c i t a t ion ' s  s e r v i c e  ca l l  estimates 

tes  are  n o t  based on  t h e  b e s t  i n f o r m a t i o n  

e.g., Dyna lec t ron  Corp., B-220518, 65 Comp. Gen, 7' 

6 

were u n d e k t X t e d .  - See, e.g., The B i q  P i c t u r e  Show, 
B-'2 2 08 59.2 , Mar . ':\ 4 , 1986, 86-1 C.P.D. d -0 

\' 

,-Jones a l so  p r o t e s t s  t h e  S e r v i c e  Contract A c t  wage 
d e t e r m i n a t i o n  i n c o r p o r a t e d  i n  t h e  s o l i c i t a t i o n ,  a s s e r t i n g  
t h a t  i t  does n o t  r e f l e c t  t h e  p r e v a i l i n g  rates i n  t h e  area. 
S i n c e  t h e  c o u r t s  have h e l d  t h a t  t h e  c o r r e c t n e s s  o f  t h e  
p r e v a i l i n g  wage rate d e t e r m i n a t i o n  made by t h e  S e c r e t a r y  o f  
Labor is n o t  s u b j e c t  to j u d i c i a l  rev iew,  t h i s  O f f i c e  does 

. n o t  rev iew t h e  a c c u r a c y  o f  wage rate d e t e r m i n a t i o n s  i s s u e d  
by t h e  DepaFtment o f . L a b o r .  
C o n t r a c t  A c t  wage d e t e r m i n a t i o n  s h o u l d  be p r o c e s s e d  through 
t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  e s t ab l i shed  by t h e  Department 
of Labor. P r o f e s s i o n a l  Carpet  S e r v i c e ,  8-203287, J u n e  3, 

A c h a l l e n g e  to  a S e r v i c e  

1981, 81-1 CoPoDo 'rl 445.  

F i n a l l y ,  Jones, t h e  s i x t h  low bidder ,  p r o t e s t s  t h a t  t h e  
f i v e  lower p r i c e d  b ids  s u b m i t t e d  i n  r e s p o n s e  to  t h i s  solici- 
t a t i o n  are unbalanced  and s h o u l d  be rejected a s  nonrespon- 
s i v e .  J o n e s '  p r o t e s t  conce rn ing  t h i s  i s s u e  was raised f o r  
t h e  f i rs t  t i m e  o n  March 4 ,  1986,  i n  t h e  f i r m ' s  comments t o  

.- 
- .  
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the'agency report. 
S 21.2(a)(2), require that protests other than those based 
upon alleged solicitation improprieties be filed within 10 
working days after the basis of protest is known or should 
have been known, whichever is earlier. Since Jones had an 
opportunity to examine its competitors' bids after bid open- 
ing on January 10, 1986, Jones' protest that its competi- 
tors' bids are unbalanced, filed on March 4, is untimely. 

Our Bid Protest Regulations, 4 C.F.R. 

The protest is dismissed in part and denied in part. 

I. .. .- , . .d . . . .  




